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LABOUR RELATIONS REFORM BILL 2002 
Returned 

Bill returned from the Council with amendments. 

Council’s Amendments - Consideration in Detail 
The amendments made by the Council were as follows -  
No. 1 
Clause 132, page 139, line 29 - To insert after “code ” - 

or any revocation of a code 
No. 2 
Clause 145, page 163, line 3 - To insert after “1984” - 

, the Mines Safety and Inspection Act 1994 

No. 3 
Clause 177, page 197, line 20 - To delete “the”. 
No. 4 
Clause 177, page 197, line 20 - To insert after “regulations” - 

made by the Governor 
No. 5 
Clause 185, page 210, lines 6 to 14 - To delete the lines and insert instead - 

(1)  Section 20(2) to (6) are repealed and the following subsection is inserted instead - 

“ 

(2) The offices of the members of the Commission, other than the President are to be 
regarded, for the purposes of the Salaries and Allowances Act 1975 and any other 
written law, as having been prescribed for the purposes of section 6(1)(e) of that 
Act. 

”. 

No. 6 
New Clause 100, page 112, after line 12 - To insert the following new Clause - 

100. Effect of certain provisions preserved 

The provisions of section 4H and Part 2 Division 4 of the Act are to be regarded as continuing 
to have effect after the expiry of the Act as if they had not expired. 

No. 7 
Schedule 1, page 218, line 9 - To delete “for” and insert instead - 

applicable at a particular time to 
No. 8 
Schedule 1, page 218, line 10 - To delete “$413.40” and insert instead - 

the rate for the minimum adult weekly award wage for employees who have reached 21 years of age 
and who are not apprentices or trainees, as provided for in the General Order made under 
section 51(2) of the Industrial Relations Act 1979 that is in effect at that time 

No. 9 
Schedule 1, page 218, line 13 - To delete “for” and insert instead - 

applicable at a particular time to 
No. 10 
Schedule 1, page 218, line 15 - To delete “as” and insert instead - 

the percentage, 
No. 11 
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Schedule 1, page 218, line 16 - To insert after “Table” - 

of the rate referred to in clause 2 in effect at that time, rounded up to the nearest 10 cents 
No. 12 
Schedule 1, page 218, after line 17, in the Table - To delete “Rate ($)” and insert instead - 

Percentage of 21 year old rate 
No. 13 
Schedule 1, page 218, after line 17, in the Table - To delete “372.10” and insert instead - 

90% 
No. 14 
Schedule 1, page 218, after line 17, in the Table - To delete “330.80” and insert instead - 

80% 
No. 15 
Schedule 1, page 218, after line 17, in the Table - To delete “289.40” and insert instead - 

70% 

No. 16 
Schedule 1, page 218, after line 17, in the Table - To delete “248.10” and insert instead - 

60% 

No. 17 
Schedule 1, page 218, after line 17, in the Table - To delete “206.70” and insert instead - 

50% 
No. 18 
Schedule 1, page 218, after line 17, in the Table - To delete “165.40” and insert instead - 

40% 

Mr KOBELKE:  I move -  

That amendment No 1 made by the Council be agreed to. 

This amendment relates to proposed section 42C, which provides the Industrial Relations Commission with the 
power to establish a code of practice to supplement the obligations of good faith bargaining contained in 
proposed section 42B.  The amendment to proposed section 42C(5) was made to confirm the necessity for the 
Western Australian Industrial Relations Commission to publish in the Industrial Gazette any order that may have 
the effect of revoking a code of good faith bargaining that has been established and to ensure its consistency with 
proposed subsection (4).  
Mr BARNETT:  Proposed subsection (5) states -  

The Commission shall cause the code, and any amendment or substituted code, to be published in the 
Industrial Gazette for public information. 

Why is revocation of a code proposed to be put into proposed subsection (5)?  Is it simply because there was an 
omission in the initial drafting, or is there a substantive reason for adding the words “or any revocation of a 
code” to the words “any amendment or substituted code”, because an amendment could be a revocation? 
Mr KOBELKE:  It is simply a tidying-up exercise.  It was envisaged that a code would be published in the 
Industrial Gazette.  However, there is the potential that if there were a change that could be taken to be a 
revocation, there would not be a legal requirement for notice of that to be published in the Industrial Gazette.  
We want to make it explicit that if there is a revocation, that also has to be published in the Industrial Gazette. 
Question put and passed; the Council’s amendment agreed to. 
Mr KOBELKE:  I move - 

That amendment No 2 made by the Council be agreed to. 
This amendment inserts after “1984” the words “, the Mines Safety and Inspection Act 1994”.  It corrects a 
drafting oversight by including the Mines Safety and Inspection Act 1994 in the list of Acts as in proposed 
section 49I(1), under which authorised representatives may enter workplaces to investigate suspected breaches.  
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The Government intends that the Bill should allow authorised representatives the right to access workplaces to 
deal with suspected breaches of industrial instruments and a variety of industrial laws, including those pertaining 
to occupational safety and health.   
In respect of occupational safety and health, the Bill is currently limited to the Occupational Safety and Health 
Act 1984.  Although this applies to the majority of the work force, it precludes the mining industry.  Failure to 
correct this error would mean that although authorised representatives would have the ability to enter premises in 
Western Australia to investigate breaches of safety laws, they would generally be precluded from doing so in the 
mining industry.  Accordingly, reference to the Mines Safety and Inspection Act 1994 is necessary to facilitate 
the ability of authorised representatives to enter premises under the jurisdiction of that Act.  This amendment is 
simply a clarification of the Government’s clearly stated intent throughout the whole process of this Bill. 
Mr BARNETT:  This is a significant change to the legislation.  If this was always the intent of the Government, 
why was a specific amendment not made to the Mines Safety and Inspection Act 1984 when the Bill first came 
before the Chamber?   
Mr TRENORDEN:  Like the Leader of the Opposition, the National Party is not so convinced that it was always 
the intention of the Government.  We were here during the debate.  It was never our impression that it was the 
case.  We are concerned about the amendment before the House and we are not happy with it.  We would like an 
explanation. 
Mr KOBELKE:  The amendment relates to proposed section 49I in the Bill, which provides for the right of entry 
to investigate breaches.  Although one can stretch the intent somewhat, which would be of concern if it were 
abused in any way, the authorisation is quite specific.  The authorised representative must be able to state that he 
or she is entering for a specific purpose.  The purpose, as outlined in proposed section 49I(1), is - 

An authorised representative of an organization may enter, during working hours, any premises where 
relevant employees work, for the purpose of investigating any suspected breach of this Act, the Long 
Service Leave Act 1958, the MCE Act, the Occupational Safety and Health Act 1984 or an award, order, 
industrial agreement or employer-employee agreement that applies to any such employee.   

It was clearly intended to encompass all the statutes relating to conditions of employment, and the Occupational 
Safety and Health Act is one of them.  The reason for the oversight is that the Mines Safety and Inspection Act 
does not sit within my portfolio.  There can be questions of jurisdiction and whether the provision is covered by 
the Occupational Safety and Health Act or the Mines Safety and Inspection Act.  This amendment makes sure 
that we get rid of that ambiguity.  It makes the legislation simple and more straightforward.  It was always the 
Government’s stated intent that it be the case.   
Mr BARNETT:  The mining industry in this State is obviously of incredible importance, and its value currently 
is about $28 billion.  It is also an extremely specialised and sophisticated industry.  Mining by its very nature can 
be dangerous.  The mining industry has made great advances in safety, which are reflected in the statistics on lost 
time and the like.  The problem, which has been hard to get rid of in the mining industry, particularly the gold 
sector, is that despite improved safety, there has been and continues to be what I think everyone would regard as 
an unacceptably high level of fatalities.  Although incidents have been reduced dramatically, tragically when 
something does go wrong in the mining industry it can lead to a fatality because of the very nature of the 
industry, particularly underground mining and more particularly underground goldmining.  For those reasons and 
also because of the specialist nature of mining and the knowledge required to understand the engineering aspects, 
geotechnical aspects, work culture and all those things, for some time in this State issues of mine safety have 
been dealt with in the broad minerals portfolio area.  I think it is for a very good reason; that is, the people 
engaged in mine safety have an empathy with, understanding and knowledge of the industry.  For those reasons I 
do not support giving this right of entry into the mining industry.  Because of the mining industry’s uniquely 
specialised nature, it should remain separate for this legislation.  For that reason, the Opposition does not support 
the inclusion of the mining industry in this way.  There is the opportunity for abuse.  People might argue about it, 
but we have had the example of the so-called maggots in the canteen food during construction at the Murrin 
Murrin mine.  I think everyone would concede that it was a set-up and reprehensible behaviour.  This 
amendment opens the opportunity for people to enter, call meetings, access records and disrupt the operations at 
mines. 

Increasingly much of the more recent investment in mining has been not only in the extractive part of the 
industry but also the more sophisticated value adding part, such as lateritic nickel projects, the hot briquetted iron 
plant at Port Hedland and some of the proposed chemical processing plants around the Burrup Peninsula that 
often operate on mining leases and the like.  Those industries should have people involved, including people 
from the union movement, who are closely associated with the industry and who have specialist knowledge.  
There is a danger, and it could be counterproductive to the mining industry, in relaxing the ability of unions to 
enter and demand information from employers on projects that involve the use of explosives, high pressure 



Extract from Hansard 
[ASSEMBLY - Friday, 28 June 2002] 

 p12365d-12375a 
Mr John Kobelke; Mr Colin Barnett; Mr Max Trenorden; Mr Mike Board; Dr Janet Woollard 

 [4] 

equipment and high temperatures in which safety is critical.  The Liberal Party does not support the inclusion of 
the mining industry in this part of the legislation. 

Mr TRENORDEN:  The minister and the Labor Party are making no bones about the intention of this 
amendment.  The mining industry has a long history of interference from unions.  The Premier suggested that 
members on this side of the House are anti-union.  I am not one of those; I am far from anti-union.  However, I 
am opposed to the type of union activity that occurred in mining industry in the late 1980s and early 1990s.  The 
National Party will take no part in promoting that activity.  The mining industry has a long way to go on safety 
issues, but every member in this House would concede that it has taken giant steps in the past decade.  It would 
be wrong to throw that process into turmoil.  The National Party will not accept this amendment in any shape or 
form. 

Mr BOARD:  While we are dealing with this clause, I ask the minister about the issue of right of entry, 
particularly as it relates to the mining industry.  Will the minister outline the information that unions can take 
from employers’ premises under the right of entry provisions as a result of their investigations of breaches of the 
legislation?  Are they entitled to copy all the employment records? 

Mr Kobelke:  I will not step outside standing orders.  We must address the amendment before us. 

Mr BOARD:  The amendment relates to the right of entry to investigate breaches. 

Mr Kobelke:  All it does is change the statutes that are covered by the right of entry provisions. 

Mr BOARD:  The Opposition wants to know what information unions will be entitled to take away if the 
amendment intends to extend the right of entry provisions to the mining industry. 

Mr KOBELKE:  They will be entitled to take away exactly the same information that they are entitled to take 
away under the Industrial Relations Act, the Long Service Leave Act, the Minimum Conditions of Employment 
Act and the Occupational Safety and Health Act.  The amendment, which will apply the practice across Western 
Australia, should not exclude in some technical way issues covered by the Mines Safety and Inspection Act.  
That is the point of the amendment.  It is therefore appropriate to debate right of entry in a general sense, but it is 
not appropriate, within the standing orders, to go down other burrows seeking detailed ramifications of how 
those other provisions apply.   

Mr BOARD:  I do not accept that.  The minister has brought the amendment into the House, and, in doing so, he 
has given us the opportunity to consider its consequences for the mining industry.  I have asked a question that is 
specific to the mining industry.  The fact that this industry may be similar to other industries is for the minister to 
explain.   

Mr Kobelke:  I have done that.   

Mr BOARD:  The minister has not done that.  He must explain to the House exactly what the unions are entitled 
to take away during an investigation that involves the mining industry.  The Opposition would like to know what 
privileged and secure information unions can remove from a premise.   

Mr Kobelke:  Such information is relevant to subsection (2).   

Mr BOARD:  Will the minister outline -  

Mr Kobelke:  I will not speak to subsection (2) when we are amending subsection (1).   

Mr BOARD:  The minister is endeavouring to include a new industry in the investigation process, and he has 
asked the Opposition to support the right of entry and the investigation of breaches.  The Opposition wants to 
know the consequences of the amendment for the mining industry.  That is an appropriate question.   

Mr BARNETT:  I will illustrate the relevance of the member for Murdoch’s question by giving an example.  
What security requirements will be involved if a union representative uses such powers to enter the Argyle 
Diamond mine?  In other words, will the legislation give union representatives a privileged right over any other 
persons to enter a secure area?   

Mr Kobelke:  No.  

Mr BOARD:  The minister is reluctant to speak on this matter.  The mining industry - which can be a volatile 
industry - has been subject to a number of stoppages and difficulties as a result of the union movement.  There 
are issues about membership, coverage and information that contain names and addresses.  Indeed, a range of 
information contained in medical records will also be available to unions.  The Opposition would like to know 
what information the unions will be entitled to take away and utilise for other purposes as a result of their right 
of entry.   
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Mr BARNETT:  The amendment refers to proposed section 49I(1), which refers to the premises where relevant 
employees work.  I do not understand what is meant by that; they are either union members or they are potential 
union members.  Does this proposed subsection mean that if a union representative enters a mining industry site 
he will have access to employee records and to matters relating to subcontractors?   

Mr KOBELKE:  We are dealing with the right of entry.  We are also dealing with those who are covered by the 
requirements under proposed section 49I.  The issue of records and entry keeping is contained in a whole 
division; therefore, in keeping within the standing orders, it is not appropriate to broaden the debate by including 
the whole division.  The right of entry to investigate breaches has been debated at length in both this House and 
in the Legislative Council.  Proposed section 49I(1) states -  

An authorised representative of on organization may enter, during working hours, any premises where 
relevant employees work -  

A relevant employee is defined in proposed section 49G.  It is not appropriate to debate a definition that is 
contained in proposed section 49G.  That has been done hour upon hour in both Chambers.  All we are saying is 
that, given the regime for right of entry, proposed section 49I requires the authorised representative to make a 
claim on the basis that he is seeking entry for the purpose of investigating a suspected breach of a specific Act.  
The amendment includes the Mines Safety and Inspection Act 1994.  We can attempt to relate the variations 
between that Act and other Acts; however, in keeping with the standing orders, it is not appropriate that we 
redebate every aspect of right of entry.   

Dr WOOLLARD:  When this Bill was debated in this House previously, I, as well as many other members, was 
not aware that it may create the opportunity for union employees to have access to union members’ medical 
records.  The Opposition and all union members would like to know whether union representatives will be 
allowed to enter their workplaces and have access to their personal medical records.  People would like the 
minister to come clean on this matter.  
Mr Kobelke:  No, they will not be allowed to do that.  
Dr WOOLLARD:  So union employees will not be allowed to access medical records? 
Mr Kobelke:  Under this authorisation, they will not be able to seek access to private medical records.  
Mr BARNETT:  The member for Alfred Cove made a fair point.  If a person had a work injury that was 
presumably placed on his file and outlined the circumstance of the injury, the treatment he received, the course 
of recovery, workers compensation payments - if they were required - and the like, surely that would be part of 
his medical records.  A person assessing a work injury, particularly if it involved a workers compensation claim, 
and having access to a person’s medical file would be able to access evidence about other medical issues on that 
file.  For instance, the file could contain information about work-related injuries or some other health factor or 
injury suffered in a person’s private life, which would be independent of his work life.  
Mr BOARD:  We raised this issued during question time the other day, and the minister said it was inappropriate 
for him to answer.  It is an issue that the minister knows has been raised emphatically by the Australian Medical 
Association.  The AMA wanted a provision in the legislation that made it very clear, rather than implied, that 
medical records were not to be accessed.  The minister probably knows as well as I do that through the normal 
process of keeping single employment records means that they will be accessed.  People’s sick days and related 
medical certificates and details on any specialist attention and its nature will be accessed, which amounts to 
accessing private medical records.  Unless it is explicitly outlined in the legislation that medical records are not 
available, in the general course of business they will be available to the unions, unless employers are able to keep 
different kinds of records separately.  This is not appropriate and the minister knows that, but he is not prepared 
make it clear in the legislation why that information should not be available.  Why is the minister not prepared to 
do that? 
Mr Kobelke:  I have answered the question fairly directly.  It is not appropriate to further expand on a matter that 
is not relevant to the amendment before the House.  
Mr BOARD:  We have specifically returned on a Friday to deal with this matter - although there is other 
business before the House today - in goodwill and good faith.  The minister has brought in some additional 
provisions through amendments in the upper House.  We will not hold up the House unduly, but issues have 
been raised that were not addressed.  We now have the opportunity to put them on the record, yet the minister is 
not prepared to address those issues.  

Mr Kobelke:  I have addressed them.  

Mr BOARD:  No, the minister has not.  He just said he was not prepared to address those issues.  

Mr Kobelke:  Through my answer to the member for Alfred Cove, I have addressed the specific issue of medical 
records.  To then try to elaborate on that debate, which is outside the matter before the House, is not appropriate. 
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Mr Barnett:  I have also asked the minister, for example, about safety issues and how they relate to medical 
information, but the minister has not responded to that either.  If he wants to get this legislation through, he 
should respond to the questions.  It will then go to the vote and we will be able to deal with the legislation. 

Mr BOARD:  I want the minister to put on the record the reason he was not prepared to address an issue that the 
Minister for Health should have taken up with him - the protection of medical records.  I would have thought that 
would be the responsibility of the Minister for Health.  I accept that it lies within the minister’s portfolio, but the 
issue relates to health records, which are sensitive for most people.  The Opposition believes that under this 
legislation, medical records will be available since they are not specifically made unavailable by this provision.  

Mr KOBELKE:  I will move slightly outside of what is before the House, to attempt to put this fear campaign to 
bed.  The provisions on right of access reflect the general stream of what happens across the rest of Australia.  
To my knowledge there have been no instances of people claiming that right of entry has been abused through 
others accessing medical records.  There may have been such an instance, but my questioning has revealed no 
examples of it.  This provision fits into the mainstream of legislation in the other States and in the 
Commonwealth, which has similar provisions, and access to medical records has not been a problem.  Mountains 
of legislation should not be built to deal with issues that simply have not arisen.  

Mr Board:  It may have been overlooked in the federal legislation.   

Mr KOBELKE:  It has not happened.  The federal legislation has similar provisions to this.  This legislation is 
not identical, but it has been modelled on the federal legislation.  

Mr Board:  When you say it has not happened, are you saying that it has not become a large issue?  

Mr KOBELKE:  It has not even been a minor issue, to my knowledge.  

Mr Board:  I am sure cases have arisen of that situation.  

Mr KOBELKE:  I have asked, and there are no such cases.   

Mr Board:  Why then would the Australian Medical Association have raised it?  

Mr KOBELKE:  When the Australian Medical Association raised the issue, I gave a very similar answer.  I 
asked for an example of this happening.  The AMA could not give me a single example.  It is fear of the 
unknown, not based on any rationality or experience of things going wrong in this area.  On that basis it does not 
need to be addressed.  

Mr BOARD:  I wish to put on the record one of the issues raised by the Opposition, because the upper House 
failed to address it.  This needs to be put on the record today, before the House moves past this legislation.  The 
Government failed to recognise the very sensitive and important issue of a religious group called the brethren.  

Mr Kobelke:  That has nothing to do with the amendment before the House.   

Mr BOARD:  I am putting it on the record, whether the minister likes it or not.  The brethren are an honest 
group, and a large employer in this State, and they are put in a position in which, because of their religious 
conviction, they will now be asked to step outside the law.  They must make a choice between the law and their 
religious conviction, and I know which way they will go - in the direction of their religious conviction, because 
that is what binds them and is their rule of law under God and the association by which they come together.  As a 
result of something outside of their control, and indifferent to their protests, they must allow people entry when 
they do not allow association by their very principles.  The Opposition asked for consideration of that, and an 
exemption based on something that could be easily achieved for a group that was trying to do the right thing in 
our community.  That will embarrass the Government over the next 12 months.  I hope that, as the Government 
bulldozes this legislation through, it will take the opportunity to inform and support unions’ understanding of the 
position of the brethren, and urge them to leave the brethren alone to get on with their business and do what they 
do for the benefit of the community.  I know he will not respond to this issue, as the upper House did not, but I 
ask him to use any kind of influence, through his office, the Cabinet or the union movement to let those people 
have their religious convictions, employ people and do what they do in the interest of Western Australia.  That 
would be good governance.  

Question put and a division taken with the following result -  
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Ayes (28) 

Mr Andrews Dr Gallop Mr McGinty Ms Radisich 
Mr Bowler Ms Guise Mr McGowan Mr Ripper 
Mr Brown Mr Hill Mr McRae Mrs Roberts 
Mr Carpenter Mr Kobelke Mr Marlborough Mr Templeman 
Mr Dean Mr Kucera Mrs Martin Mr Watson 
Mr D’Orazio Mr Logan Mr Murray Mr Whitely 
Dr Edwards Ms MacTiernan Mr Quigley Ms Quirk (Teller) 

Noes (17) 

Mr Ainsworth Mr Edwards Mr Pendal Dr Woollard 
Mr Barnett Mr Grylls Mr Barron-Sullivan Mr Bradshaw (Teller) 
Mr Board Mr Johnson Mr Trenorden  
Dr Constable Mr McNee Mr Waldron  
Mr Day Mr Marshall Ms Sue Walker  

            

Pair 

 Ms McHale  Mr House  

Question thus passed; the Council’s amendment agreed to. 
Mr KOBELKE:  I move -  

That amendments Nos 3 and 4 made by the Council be agreed to. 

Amendment No 3 seeks to delete the definite article, and amendment No 4 seeks to insert the words “made by 
the Governor”.  These amendments simply deal with the definition of “trainee” under clause 177(4).  This matter 
is not a primary preserve of the Western Australian Industrial Relations Commission.  The amendments simply 
clarify that a trainee is a person who belongs to a class of persons prescribed by regulations made by the 
Governor, rather than those made by the Industrial Relations Commission.  This will ensure that the correct 
linkage can be maintained with the training system of the day.  This is a matter for legislators to determine in 
accordance with changes to the training system, rather than by the Industrial Relations Commission.  These are 
tidying-up amendments.  The legislation provides regulation-making powers that relate to the commission, and 
powers that are the preserve of the Government.  We are dealing with trainees.  That is not the primary preserve 
of the commission; it is something the Government decides as part of its overall training system.  Those 
regulations should be made by the Governor and not by that section of regulations, which gives the right to the 
commission to make regulations. 

Mr Barnett:  Is it consistent with the training legislation? 

Mr KOBELKE:  It will ensure that whatever regulations are allowed are consistent with training.  If we allowed 
the commission the full power in its own right to make these regulations, it could potentially make regulations 
that were not in keeping with statutes and regulations in the training system.  To maintain conformity with the 
training system, any regulations relating to this section controlling trainees should be made by the Governor, not 
the Western Australian Industrial Relations Commission. 

Question put and passed; the Council’s amendments agreed to. 
Mr KOBELKE:  I move - 

That amendment No 5 made by the Council be agreed to. 

The Government does not support the principle of this amendment; however, given that we have no power to 
amend it if we are to progress the Bill, the Government will not oppose it.  The amendment seeks to preserve a 
very special position for the president’s salary.  There is no judicial position in the Western Australian Industrial 
Relations Commission.  The role of the president is semi-judicial.  There should be a separate determination of 
remuneration payable to members of the WAIRC rather than retaining a flow-on of conditions from the 
judiciary, as it is not the common practice throughout Australia.  However, the status of the commission includes 
the president.  This is an anomaly that has been put in by the other place.  In principle, it is not something the 
Government supports.   

Mr BARNETT:  I recall that this issue was raised by the president of the commission in the media.  It related to 
what he saw as a matter of principle.  He wanted his position to be kept independent in every sense from 
legislation that he has authority to adjudicate on.  For that reason, it is important. 
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Mr KOBELKE:  The president has run a successful campaign to gain the support of the Opposition in the other 
place.  However, I think it is poorly based.  The legislation keeps total independence for the commissioners; their 
conditions will not be reduced in any way.  Any future increase in wages or conditions will be determined by the 
Salaries and Allowances Tribunal.  That is what the Act does.  The president does not want the Salaries and 
Allowances Tribunal to set salaries for the commissioners and the president.  He wants to grab the glory of being 
similar to a Supreme Court judge.  He wants his position tied to the salaries and allowances of the Supreme 
Court and not be regarded as a semi-judicial position in the commission, which is what the Salaries and 
Allowances Tribunal would set a determination by.  This amendment ties the president’s conditions to those of 
Supreme Court judges.  To my knowledge, this happens nowhere else in Australia.  It is a very special condition 
being put in place to meet the personal requirements of the current president. 

Question put and passed; the Council’s amendment agreed to.  

Mr KOBELKE:  I move - 

That amendment No 6 made by the Council be agreed to. 

The Leader of the Opposition might consider the rest of the clauses following this clause as one, because they all 
relate to the minimum wage; they are a total package.  Amendment No 6 is a procedural amendment designed to 
ensure that after the expiration of the Workplace Agreements Act, sections 4H, 28, 29 and 30 will continue to 
operate.  I will provide more detail in a moment.  When workplace agreements expire, the secrecy of their 
conditions must be preserved.  We are not undoing that aspect of the old law, which has a secrecy provision.  
When workplace agreements expire, people cannot ask to have those conditions made public.  That is an 
example of one of the carryover issues that must be protected.  Essentially, we are fixing up an oversight.   

Section 4H of the Workplace Agreements Act determines what happens to workplace agreements after they 
expire.  That section must continue because the Act expires at the same time as the last workplace agreement.  It 
is possible that section 4H would not have applied to these last workplace agreements.  Further, under section 
4H, the obligation on employers to pay employees the higher contract of employment rate or the award rate 
continues.  After the expiration of the workplace agreements, we do not want employers to allow people to be 
paid the same rates under which they worked two years prior to the introduction of the award conditions.  We 
want to rule that out.  To do that, a continuing requirement must apply.  The further obligation under section 4H 
requires employers to continue to pay employees the higher workplace contract of employment rate or the award 
rate as they move on from that point.   

Section 28 of the Workplace Agreements Act establishes the register of workplace documents and ensures that it 
will continue to be kept; the registry of those documents cannot be destroyed.  Sections 39 and 40 deal with the 
confidentiality provisions for workplace agreements.  This amendment will ensure that agreements remain 
confidential following the expiry of the Act and that public sector agreements will remain accessible.  Currently, 
workplace agreements include confidentiality provisions, although public sector workplace agreements are made 
publicly available.  When the Act expires, some people might argue that there will be a void and that we must 
make sure that statutes govern what should happen to those secrecy provisions.  We will continue the current 
practice after workplace agreements expire.  That was an oversight in the drafting and that is why it is included 
in these amendments. 

Mr BARNETT:  This clause relates to transitional provisions under division 3 of the Bill.  In that context, when 
does the minister intend this Bill to be proclaimed?  How many workplace agreements are still operative and 
over what period will there be an overlap before the existing workplace agreements disappear as a result of the 
passage of this legislation - which is more the pity?  

Mr KOBELKE:  Although the Leader of the Opposition’s question goes beyond the amendment, it is fair that I 
give him an explanation.  The Government has clearly stated that the registration of new workplace agreements 
will not be stopped until the employer-employee agreements are in place.  Employers and employees who have 
agreed to use an individual statutory contract will be able to use workplace agreements up to the termination date 
and EEAs thereafter.  EEAs cannot be made available until the commission has determined the rules for them, 
because it is a straight registration process based on the future Act.  The commission will determine the fine 
detail of the rules.  Therefore, the Government intends to proclaim certain sections of the Bill as quickly as 
possible - hopefully within a week.  Those sections will allow the commission to start its work of determining 
the rules.  We hope it can determine those rules within four to six weeks.  We will then be able to advertise the 
rules and the registration processes for EEAs.  At that point, we will proclaim the section of the Bill that repeals 
workplace agreements and establishes EEAs.  This amendment relates to that transition and changeover, and to 
the conditions that would apply to people who are currently on Western Australian workplace agreements.   

Question put and passed; the Council’s amendment agreed to.  
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Mr KOBELKE:  I seek leave to deal with amendment Nos 7 to 18 together.  They all relate to the way in which 
the minimum wage will be set.  I am happy to go into the fine detail, but it will be hard to explain one without 
alluding to the others.   

Mr BARNETT:  I do not want to frustrate the process, but I do not see why we cannot go through each of them.  
The amendments change dollars to percentages, but I want to go through the first part of this.   

Leave denied.   
Mr KOBELKE:  I move -  

That amendment No 7 made by the Council be agreed to.  

This leads into the next amendment.  I am afraid that I will need to allude to the other amendments that we are 
not dealing with. 

Mr Barnett:  Essentially, the amendments will delete references to dollars and will replace them with a 
percentage.  Is that the only change?   

Mr KOBELKE:  Absolutely; it all fits together.  On page 218 of the Bill the minimum weekly rate of pay is 
$413.40, which is the minimum wage under the Minimum Conditions of Employment Act.  Since this was 
drafted we have had a national wage case and a state wage case.  We anticipated that, but we could not anticipate 
the quantum.  It was only in the past couple of weeks that the state wage case has been finalised with the 
quantum being $18 more at $431.40.  We could insert $431.40 but that will create another problem, because the 
state wage case does not apply until 1 August.  If this were declared at a different time employers would have 
two different minimum wages.  It is a complication that we do not want to put on people.  We have changed the 
model to provide that it will be the minimum wage as set.   

Amendment No 8 sets the benchmark as the minimum adult weekly wage.  This amendment means that the 
minimum wage under the Minimum Conditions of Employment Act will stay as is until the state minimum wage 
rises on 1 August, and then the minimum wage under the Minimum Conditions of Employment Act will 
similarly rise on 1 August.  That is the intent of amendments Nos 7 and 8.  The other amendments simply fill in 
the pro rata amounts.   
Question put and passed; the Council’s amendment agreed to.  
Mr KOBELKE:  I move - 

That amendment No 8 made by the Council be agreed to.   
The general order sets the state minimum wage.  We are dealing with the minimum under the Minimum 
Conditions of Employment Act.  That is separate from the award minimum under the Industrial Relations Act, 
which is set by the general order.  The last part of the amendment states “that is in effect at that time”.  That 
means that the rate will move at the same time as the state minimum moves. 

Question put and passed; the Council’s amendment agreed to. 
Mr KOBELKE:  I move - 

That amendment No 9 made by the Council be agreed to. 
This relates to the same thing.  Again we are dealing with the minimum weekly rate of pay for employees who 
are of the age mentioned in the first column of the table on page 218.  This amendment deals with employees 
under the age of 21 years, because under that age the minimum wage is set at a proportion or a percentage of the 
adult minimum wage.  I do not want to go into the complexities about the age at which a person is an adult.  
However, under this legislation a person who is 21 years of age or more is an adult.  If a person is under 21, 
certain percentages will apply, and we will come to those.  This amendment simply brings in the temporal factor 
to ensure that these rates align at the same time as the minimums change following the state minimum wage 
case, and they will be applied by general order from 1 August. 
Question put and passed; the Council’s amendment agreed to. 
Mr KOBELKE:  I move - 

That amendments Nos 10 to 18 made by the Council be agreed to. 
Under amendment No 10, the concept of percentage is introduced.  Page 218 sets out a table of ages, with the 
minimum wage against each age.  This is the current situation in Western Australia.  We are moving to pick up 
the changes that will flow from 1 August so that the two will align.  It is also a better model because each year 
into the future - it normally happens every year - as all these rates are changed by the Western Australian 
Industrial Relations Commission, the percentage will be applied.  In other areas, the commission is given the job 
of setting the minimum wage at the state minimum wage case.  Under the current Act, the minister must do that.  
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I have long argued that that is not appropriate and should be done by the commission, because it will hear the 
case, including the economic and equity arguments, and make a determination.  In other parts, that job is given to 
the commission.  When the change takes place during the transitional period, the rate will be the current 
minimum wage that is set in the state wage case.  The rate will be set as a percentage for people under the age of 
21.  Those percentages can be seen in the various amendments.  At line 17, the rate for 20-year-olds is $372.  
The rate will become 90 per cent of the minimum.  The next rate is $330.80 for 19-year-olds.  It will become 80 
per cent and, for the following age groups, it will become 70 per cent, 60 per cent and 50 per cent.  The 
minimum for the final age group, which is under 16 years, will become 40 per cent of the adult wage.  Those 
amounts will be replaced by percentages, and they will move at the same time as the state wage moves on 1 
August. 

Mr Barnett:  What is the history of those percentages?  Are they laid down consistently across award structures? 

Mr KOBELKE:  We are dealing with the Minimum Conditions of Employment Act.  The award structure is 
more complex.  It can be different in different awards.  There is a general award.  The Government’s general 
position, which I am very strong on maintaining, is to retain the Minimum Conditions of Employment Act 
implemented by the previous Government, which was a good thing.  The issue then is the role it will play.  Its 
role is to cover areas that are not covered by awards.  About 15 per cent of the work force is not covered by an 
award.  The minimum weekly rate of pay underpins the award system.  It should underpin the award minimum.  
It does not have to equal it in all respects but in key nominal indicators, such as the minimum wage, it could 
equal it.  It certainly should not surpass it.  The award minimum contains many extra conditions, which are 
above this standard; therefore, from time to time, it will be up to the Industrial Relations Commission to address 
some of those standards and move them to the award. 

Mr BOARD:  Will the minister indicate whether the percentages in the amendment correlate directly to the 
amounts?  There are a few cents difference in the calculations, and that should be on the record. 

Mr KOBELKE:  I think the member for Murdoch has very eloquently answered the question for me. 

The member for Murdoch was tempting me to check the figures on my calculator.  I will accept my learned 
friend’s advice that he has done the calculations, which come very close to the mark.  In situations like this we 
do not seek to complicate the bookkeeping by using complex percentages.  It is better to round them off to 
simple amounts such as 40 per cent, 50 per cent etc, as shown in the amendment.  They are, in general, in 
keeping with the present amounts.  The rounded figures will make it easier for the commission and, if necessary 
employers, to do the calculations. 

Mr BARNETT:  This is the final stage of this legislation.  It is significant that schedule 1 is on page 218 of the 
Bill, which has 194 clauses.  This is highly prescriptive and detailed legislation.  The Liberal Party opposes the 
Bill, not for ideological grounds as such, although there is a powerful philosophical argument against it, but 
because it will take industrial relations back 30 years.  I do not deny that a small number of employers took 
advantage of workplace agreements and behaved unscrupulously.  Unfortunately a small number of employers 
and employees will always behave unscrupulously.  That is the nature of the world.  However, this legislation 
will take us back to not only pre-workplace agreements but also an industrial system of the 1960s and 1970s.  It 
would have been possible to improve workplace agreements.  I can understand some of the philosophical issues 
the Labor Party might have.  However, it is putting in place a prescriptive system of wages and conditions that 
will affect employment in this State, especially labour-intensive industries that work out of hours and during 
weekends.  The hospitality industry, small retailers, restaurants, cafes, aged care homes, and sporting events will 
be affected most by this legislation.  It will put small business in particular at an acute disadvantage with larger 
business competitors.  For example, a small business retailer will perhaps have to pay $30 an hour, while Coles-
Myer or Woolworths might pay $14 an hour.  That will cost businesses.  Many business people are saying to me, 
and I am sure to many members, that they will run their business with only family involvement on weekends, 
and will no longer employ casual or part-time workers. 

Mr Board:  It will affect uni students. 

Mr BARNETT:  That is right.  It will affect students and often married women with children who are employed 
casually while their husbands are at home.  Often the first jobs low-skilled workers get are in bars, restaurants or 
cafes.  Those industries and groups of employees will be hurt by this legislation.   

Finally, this legislation also takes from Western Australia what has been a significant competitive advantage.  
Workplace agreements, despite our ideological and philosophical differences, did provide a high degree of 
flexibility and choice to employers and employees.  That was important for the growth of business in Western 
Australia and for attracting business investment.  This State may well be seen as a less attractive place to develop 
a business or to pursue new business investment.  The proof of that is the large number of businesspeople in this 
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State entering into Australian workplace agreements.  Once those businesses go into the federal system, which is 
not ideal by any means, they may never come back. 

One of the problems this Parliament has had - and I will take party politics out of this - going right back to 1993, 
is wild swings in industrial law.  While we on this side may take a view to the right, to put it simply - which this 
Government does not agree with philosophically - this Government, instead of correcting the issue and putting 
its philosophical imprint on the legislation, has swung the pendulum right back to a very prescriptive system.  
The community does not like change to that degree.  Some people on my side of politics may criticise me for 
saying that, but we in this State have seen wild swings in industrial law.  Employers, particularly those investing 
from outside the State, do not like that.  I suspect that the Government will find that this legislation will apply to 
an ever-decreasing proportion of workplaces and employees in this State.  This Government will have its 
philosophical win, but I do not think it will have a real or practical win, because this legislation is out of tune 
with modern people, modern work practices and the desire not only of employers but also employees to have the 
authority or power to make decisions about their own working lives and to enter into direct agreements.  I do not 
think this Government’s form of contracts will become significant in the workplace.  I guess this Government 
has won the battle in the Parliament simply because it has the numbers, but in my view it will not win the battle 
in the workplace, because people will not follow this law.  They will leave the Western Australian system and do 
other things simply because modern society - the me-too generation - is different from the society of the 1960s.  
People now want to make, and will make, decisions for themselves. 

I again restate the Liberal Party’s absolute opposition to this legislation, not only on ideological and 
philosophical grounds, but also for the negative impact it will have on the workplace in Western Australia. 

Mr KOBELKE:  It is not appropriate for me to make a general contribution, but with the forbearance of the 
House I wish to put on record my thanks to those who have helped with this legislation going back over two 
years, including many people in the trade union movement and across various industry bodies who gave the 
Government a lot of time right through until yesterday for discussions on the legislation, as well as members of 
Parliament who contributed to the debate.  This Bill has had more debate than almost any other Bill, perhaps 
with the exception of the education Bill, which took almost 18 months to progress through the Parliament - it 
might have had slightly more hours.  It has certainly been a mammoth undertaking. 

I have a very different opinion from the Leader of the Opposition.  This Bill provides real balance and a much 
fairer system.  The proof will be in the longer term.  If it works well, as we expect that it will, it will deliver for 
the people of this State.  The fears of the legislation being extremist, as expressed by the Leader of the 
Opposition, will be shown to be totally without foundation.  I sincerely thank all who have contributed to putting 
this Bill together for its passage through both Houses. 

Mr TRENORDEN:  One of the really good points about sitting where I do is that I could see the tongue in the 
minister’s cheek as he raised those points.  This is a disgraceful Bill.  It will be one of those Bills that 
reverberates in this House for the next two-and-half years.  The people of rural Western Australia are appalled by 
this process.  The regional operators, the small miners and the exporters are appalled by this Bill.  Legislation 
displaying this attitude should not be in the House in the year 2002; it is an attitude of the 1950s and 1960s, and 
the State will pay the price for it.  It is a sad day seeing the Bill go through this House.   

I will take three seconds to reflect on the previous legislation passed by the Court-Cowan Government.  That was 
the first time in my life that I had ever seen hate anywhere.  I saw hate in this House in large volumes, and it is 
appalling for this Government to bring hate back into the industrial relations process.   

Question put and passed; the Council’s amendments agreed to.   

The Council acquainted accordingly. 
 


